
 

  IN THE COURT OF THE ASSISTANT SESSIONS 
JUDGE, SONITPUR AT TEZPUR

PRESENT  :    Sri P.C. Kalita,
Assistant Sessions Judge, 
Sonitpur, Tezpur.
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GR Case No. 1606/ 2011

Under Section 368 and 371 of Indian Panel Code
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–Versus –
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Son of Late Puna Koch,
Vill – Amoni, Chella,
PS – Samaguri,
Dist – Nagaon, Assam. ………….           Accused 
Person
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For the State : Sri Mahendra Bora, 
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For the accused person  :        Sri  P.Sarma, 
 Advocate
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 06 -08-12, 01-10-12 &
 04-12-12. 

Date of Argument :  23– 04 – 2013. 

Date of Judgment :   03– 05 – 2013. 



          

J   U  D  G    M   E  N   T. 

1. The prosecution  case,  inter-alia,  in  brief  is  that  the 

informant Smti  Muhila Devi,  lodged an ejahar (Exhibit  1) before 

Tezpur Police Station alleging that  on 16-05-2011 accused Kiron 

Koch kidnapped/abducted her grand son Kashyap Kr. Nath and one 

Krishna Kanta Koch of their village to Punjab. They were engaged 

in private works at Punjab. But her grand son and Krishna Kanta 

Koch somehow managed  to  escape from Punjab  and arrived at 

home on 27-07-2011. It is also alleged that the accused person 

attempted to abduct one Kauchik Koch of their village.    

2. On the basis  of the aforesaid ejahar,  the Officer-in-

Charge of Tezpur PS registered a case, conducted investigation and 

thereupon  laid  chargesheet  u/s  368/371  of  IPC  against  the 

accused.  

3. After  appearance  of  the  accused  person  before  the 

Court, the learned Sub Divisional Judicial Magistrate(S),   Tezpur, 

committed  the  case  to  the  Court  of  learned  Sessions  Judge, 

Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, Sonitpur, 

Tezpur transferred the case to this court for trial. Considering the 

materials available on case record and relevant documents of case 

diary, the charge was framed against the accused person by my 

learned predecessor under Sections 368 and 371 of  IPC. Then the 

contents of charge was read over and explained to the accused to 

which, he has pleaded not guilty and claimed to be tried. 

4. To  bring  home  the  charges,  the  prosecution  has 

examined as many as 6 (six)  PWs.  I  have had no hand in the 

recording of the evidence. The accused is  examined u/s 313 CrPC 
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by me. The pleas of the accused are of total denial and he has 

declined to adduce any defence witness.  

5.  Points for determination:

(i) Whether the accused on 26-05-201 and thereafter 

wrongfully concealed Sri Kashyap Kr. Nath and Krishna Kanta 

Koch knowing that the said persons had been kidnapped or 

abducted and thereby committed an offence punishable u/s 

368 of IPC ?  

(ii) Whether on the same date  and time stated above 

you  habitually  exported  victims  Kashyap  Kr.  Nath  and 

Krishna Kanta  Koch as slaves  and thereby  committed  an 

offence punishable u/s 371 of IPC ?

  

Discussions,   Decision and reasons thereof:-  

6. I  have  carefully  perused  the  evidence  and  the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of PWs to decide the case 

at hand.  

  

7. PW 1, Smti Muhila Devi, is the informant of this case. 

She  stated  that  about  4/5  months  ago  accused  Kiron  Koch 

kidnapped/abducted her grand son Kashyap Kr. Nath,   (16 years), 

a class X student, to Punjab by inducing him to provide a private 

job. Accused left Punjab leaving her grand son and one Krishna 

Kamal Koch there. Later, her grand son and said Krishna Kamal left 

Punjab. Accused tried to remove another boy and then she lodged 

the ejahar. Ext. 1 is the ejahar and Ext.1(1) is her signagure. 

PW 2 Sri Krishna Kanta Koch, a victim, deposed that 

he knows the informant and the accused. The incident took place 

in last month of Jaith according to Assamese Calender.  Accused 
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took him to Punjab to provide him service as Army driver along 

with one Kashyap Kr. Nath. After taking them to Punjab they were 

engaged for cleaning utensils for 20 days. Thereafter, one Army 

Cornel engaged them in cultivation works. They were also engaged 

in construction of  Army building in one place named,  Bhatinda. 

Accused left them there. Thereafter they also fled from Punjab and 

came home. Accused took them forcibly to Punjab. Police recorded 

his statement through the Court. Ext. 2 is his statement and Ext. 

2(1) and Ext. 2(2) are his signatures thereon. 

PW  3,  Sri  Bisheswar  Sarma,  a  retired  teacher,  co-

villager,  stated  that  he  knows  both  the  parties.  On  26-05-11 

accused had taken away two boys of his village namely, Krishna 

Kanta Koch and Kashyap Nath to Punjab enticing them to provide 

job. The accused identified himself to be a Cornel. The accused 

engaged these two boys in other  works at Punjab. But they fled 

away and came back home. He came to know about this from the 

parents of the said boys. 

PW 4 is Kashyap Kr. Nath, another victim of this case. 

He stated that he knows the accused, who is known as cornel in 

their village. At the time of occurrence he was 17 years old and 

appeared HSLC Exam. The incident occurred about one year back. 

On the day of occurrence, accused took him and one boy named 

Krishna Kt. Koch to Punjab by inducing them to provide jobs.  Due 

to poor financial condition of his family, the accused assured him 

that he will provide him a job of Rs. 7000/-, Rs.8000/-. In Punjab 

accused  engaged  them  in  cleaning  utensils  and  spade  related 

works.  Accused  left  them in  Punjab.  They  also  left  Punjab  and 

came back  to  their  home.  Informant  Muhila  Devi  is  his  grand-

mother.  Police recorded his  statement  and produced before the 

court for recording his statement. Ext. 3 is his statement recorded 
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before the Magistrate and Ext. Ext. 3(1) and 3(2) are his signatures 

thereon. 

PW 5 Smti  Doly Koch,  a neighbour,  stated that  she 

knows the informant, the accused and both the victims. On 04-08-

11 at 10-30 a.m. they handed over the accused to police. Earlier 

the accused came to their village, made intimacy with a girl of one 

Hiren  Koch  and  got  married  her.  Accused  himself  identified  as 

Cornel and attempted to take her nephew Kousik Koch to Punjab 

with an assurance to provide him a job. But due to their protest, 

the accused could not take him. In the mean time, the accused 

had taken away one Krishna Kt Koch and Kashyap Nath to Punjab 

and engaged them in various works. She handed over the accused 

to police thinking that the accused is involved in taking the boys 

and girls to Punjab. 

PW 6 Fazlul Haque is the Investigating Officer (I.O). 

He stated  that  on 29-07-2011 he was working at  Tezpur  Police 

Station.  On that  day,  the  O/C registered  a  case  by receiving  a 

written  ejahar  and  endorsed  him  for  investigation  of  the  case. 

Accordingly,  he  inspected  the  place  of  occurrence,  prepared  a 

sketch  map  of  the  place  of  occurrence  and  also  recorded  the 

statement  of  witnesses/  He also  recorded the  statement  of  the 

victims  u/s  164  Cr.P.C  through  the  court.  After  completion  of 

investigation, he laid chargesheet u/s 366 -A / 371 of IPC against 

the  accused.  Ext.  4  is  the  chargesheet  and  Ext.  4(1)  is  his 

signature. Ext. 5 is the sketch map and Ext. 5(1) is his signature. 

 

8. At first, adverting to the ejahar(Ext.1), it appears that 

the date of occurrence is 16-05-1 and the ejahar was lodged on 

29-07-11. Thus, it  appears that there is about 74 days delay in 

lodging the FIR. But the delay so occurred in lodging the ejahar 

has not been explained by the informant in the ejahar and also by 
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the  prosecution  witnesses  in  their  depositions.  As  such,  this 

inordinate un-explained delay is fatal for prosecution. 

Now, coming to the evidence on record, I find that PW 

2 Krishna Kanta Koch and PW 4 Kashyap Kr. Nath are the victims, 

prime witnesses in the present case. PW 1 is the informant and 

grand-mother of PW 4. PW 3 is a hear-say witness. PW 5 is a co-

villager and PW 6 is the I.O. 

In the case at hand, charges have been framed u/s 

366/371 IPC. 

9. Section 368 of IPC reads as follows :

“ Whoever, knowing that any person has been  

kidnapped or has been abducted, wrongfully conceals or  

confines  such  person,  shall  be  punished  in  the  same 

manner as if he had kidnapped or abducted such person  

with  the  same intention  or  knowledge,  or  for  the  same 

purpose as that with or for which he conceals or detains  

such person in confinement.”

               In view of the above, to constitute an offence under this 

section, the prosecution must prove : -

(i)  that  some one  (victim)  has  been  kidnapped  or  

abducted ;

(ii) that the accused has knowledge about the victim  

being kidnapped or abducted ;

(iii) Despite such knowledge, the accused concealed  

the victim or wrongfully confined him.

 

From the evidence on record, I find that accused took 

the victims namely, Krishna Kanta Koch (PW 2) and Kashayap Kr. 

Nath (PW 4) to Punjab.  
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10. Section 361 of IPC defines as under :

Kidnapping  from  lawful  guardianship  –  

“whoever takes or entices any minor under 16 years of age  

if  a  male,  or  under  18 years  of  age if  a  female,  or  any  

person of unsound mind, out of the keeping of the lawful  

guardian  of  such  minor  or  person  of  unsound  mind,  

without  the  consent  of  such  guardian  is  said  to  kidnap  

such minor or person from lawful guardianship.”

11. Section 362 defines abduction as follows – 

“Whoever  by  force  compels,  or  by  any  deceitful  

means induces any person to go from any place, is said to  

abduct that person.”   

PW 2, Krishna Kanta Koch (victim) is aged about 23 

years (as stated in cross-examination) and PW 4 Kashyap Kr. Nath 

(victim) is aged about 17 years.  Thus,  it  appears that  both the 

victims (male) are above 16 years. So, the accused can not be said 

to kidnap the victims (both male) from the lawful guardianship as 

per provision of section 361 of IPC.       

 PW  2  in  cross  admitted  that  while  recording  his 

statement u/s 164 Cr.P.C, in the court he stated as follows : - 

“due  to  poverty  he  went  to  Punjab  along  with  the 

accused without being informed to his family members”. 

He also stated that only for money he went along with 

the accused.  

PW 4 Kashyap Kr. Nath stated that he received the full 

amount of money for his works from the owners at Punjab. He also 

stated that the room where he was allowed to stay was good but 

7



          

his job was not good. The owner of the house where he stayed in 

Punjab did not torture him physically. 

PW 1, the informant, in cross stated that there was a 

rumour that the villagers would burn the accused. PW 6 (I.O.) in 

cross  stated  that  he  did  not  inspect  the  place  of  occurrence 

situated at Punjab. He also did not interogate the person in whose 

custody the victims were kept. The victims also stated before him 

that  the  victims came back to  their  residence as because,  they 

were not given sufficient salary. 

In  view  of  the  above,  it  appears  that  there  is  no 

incriminating  evidence  on  record  to  show  that  the  accused 

kidnapped/abducted the victims namely, Krishna Kanta Koch (PW 

2)  and Kashyap  Kr.  Nath  (PW 4),  by  inducing  them to  provide 

private jobs at Punjab as  alleged.  

There is also no specific evidence on record to show 

that the accused wrongfully confined or concealed the victims (PW 

2 and PW 4)  at Punjab as alleged. 

Here,  it  is  apposite  therefore  to  deal  with  the 

question what concealment means. It means a withdrawal from the 

actual observation of others of person kidnapped or abducted and 

merely  taking  her/him  away  to  a  long  distance  so  that  her/his 

father or guardian would not know where he/she was. 

In this connection, PW 2 and 4, the victims, in their 

respective evidence categorically stated that after taking them to 

Punjab they were engaged in various acts.  P W 1 also in cross 

stated that after the date of abduction of her grand son (PW 4) by 

the accused, there was telephonic conversation in between her and 
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PW 4.  Thus, it appears that the victims (PW 2 and PW 4) were not 

wrongfully confined in any manner by the accused. 

12. Section 371 of IPC  reads as follows :

“  Whoever,  habitually  imports,  exports,  

removes,  buys,  sells,  traffics  or  deals  in  slaves,  shall  be  

punished with imprisonment for life, or with imprisonment  

of either description for a term not exceeding ten years,  

and shall also be liable to fine.”

To prove an offence under  this  section,  prosecution 

has to prove :

(i)  that  the  accused  imported  (or  exported,  or  

removed, or bought or sold or trafficked in or dealt in) any slave;

(ii)  that  the  accused  was  in  the  habit  of  doing  so  

(habitual of committing any of such acts). 

PW  5  stated  that  he  suspected  the  accused  to  be 

involved in dealing salves. Except this single line there is nothing 

on record to show that the accused was in the habit of importing or 

exporting  or  removing  or  buying  or  selling  or  trafficking  in  or 

dealing in slaves.

13. In view of the above discussions and considering all 

aspects, I hold that the prosecution has failed to  prove the case 

u/s  368 / 371 of IPC  against the accused beyond all reasonable 

doubts.  Hence,  I  acquit  the  accused  from the  charges  levelled 

against him. 

14. The accused be set at liberty forthwith. His bail bond 

stands cancelled. 
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The accused is directed to execute a bail bond in view 

of provision of Section 437 (A) of Cr.P.C.  

 The case is disposed of accordingly.

15.          Given under my hand and seal of this Court on this day, 

the 3rd day of May, 2013.

( P.C. Kalita)
       Assistant Sessions Judge,

               Sonitpur, Tezpur.
Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

(R. Hazarika),
steno.

             
 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Smti Muhila Devi, informant. 

PW 2 :   Sri Krishna Kanta Koch (victim)
PW 3           :   Sri Bisheswar Sarma,
PW 4           :   Sri  Kashyap Kr. Nath (victim)
PW 5           :   Smti Dolly Koch.

PW 6 :   Md. Fazlul Haque, I.O.

Defence Witness         :   Nil
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Court Witness   :         Nil
 

Prosecution Exhibits:    :   

Exhibit 1   :  Ejahar.

Exhibit 2 & 3   :       Statement of victims

Exhibit 4   :   Chargesheet.

Exhibit 5   :        Sketch map.
  .

 
Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (P.C. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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